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INFORMATI 


FOR 


Margaret Ker, ſecond Daughter to the Deceaſt Robert 


| 2585 | Ker of Ker ſland, and Mr. 
1 h;mas Linnen Miniſter at Liſmahagoe her Isband for his Boy F 


| 
3 


* 


AGAINST > 
Anna Ker third Daughter to the ſaid Robert and John Ker, Alias Crawford of | 
Kerſlond her Husband, for his Intereſt. 


He ſaid Rolert Ker of Kerſiand being in the late Times without an juſt Ground Forfeit 
his Forieiture was gifted to — * General Drummond, rer Viſcount of — 


thalland,who or his Son in his Right, Poſſeſt the Eſtate from the Year 1669 to the 1689, 


in Total Excluſion, not only of the forfeiting Perſon and his Heirs, but alſo of Barbara 
Montgomery his Spouſe, who eight Years ſurvived him; he dying in the 1680, and ſhe in the 
1688. 


After the Revolution, the Forfeiture was recinded by the general Act, and alſo by a ſpecial 
Cauſa cognita, as indeed nothing could be more Iniquous than that Sentance of Forfeiture was, 
bl hereby there was Accels to Repetition of all bygones intrometted with et the Rents of the E- 

te. ; | | 

Of the Marriage twixt Kerſſand and his Lady, four Children ſurvived the Reſtitution againſt 


the Forfeicure, Major Daniel, Jean married to Collonel Borthwick, Mrs. Linnen, and the ſaid Anna 
row Lady Kerſſand, the Major havingatailed his Eſtate Failzeing hien, and Iſſue of Jean 
upon her, paſſing by Mrs. Linnen and her Iſſue. p 


Anna, by the Major and eldeſt Siſter their dying without Children, having come to the Suc* 
ceſſton of the Eſtate of Kerſland; ſhe and her Husband did further Confirm themſelves Execu- 
tors to their Father, Mother, and Prother, in which Teſtament among other Things are given up 
the by gone Intromiſſions had by the Lord Srathalland, with the Rents of the Eſtate of Kerſtand, 
upon a Proceſs againſt whoſe Repreſentatives Auna and her Husband received Payment, as 
leaſt tranſacted and granted Diſcharge to them. | q 

Mrs. Linnen had by her Father been provided in a ſmall Portion by a Bond of Proviſiong 
which on a Proceſs, ſhe recovered from her Siſter Anna and her Husband, and upon Payment, 
Mrs. Linnen and her Husband granted a Diſcharge not only of that Proviſion, but alſo of all In- 
tereſt they could have as Executors to Robert the Father, or Major Daniel the Brother; but 
there's no Diſcharge of any Benefite of Succeſſion by the Mother. | 

Mrs. Linnen and her Husband have brought a Proceſs againſt the Lady Kerſland her Siſter 
and her Husband, for Payment of their Share of the Executry of the Mother confirmed as 
aforeſaid ; which Executry conſiſts in theſe particulars. 1420, The third of the Rents of theLands 
of Kerſtand from the Time of theHusband's Forfeiture to his Death, as belonging to the Surviving 
Wife Jure Relicta. 2do. The third of the Rents of the Eſtate of Kerſland from the Time of the 
Husband's Death in the 1680 to the 1688, to Which the Reli& was intitled by her Terce; - 
and the Deſenders having recovered from the Lord Sirathalland theſe two Subjects, are in Con- 
ſequence liable to the Purſuers for their Share, on a Debate of this Cauſe. The Lord Cullen 
Ordinary by his Interlocutor made Aviſandum to the Lords, What was the Nature of the Relici not 
Forteired her Reſtitution in her Heirs, ſhe having Deceaſt, whither direct or only conſequential, by a Claim 
in er Husbands Heirs reſted > And if ſuch Claim was comprehended under the Diſcharge? Notwith= 
landing of the Executers having confirmed in the General her Share. — | 

It was alledged for the Lady Kerſland and her Husband. 119. That the Reli& eou d have nd 
Intereſt in thoſe bygone Nents intrometted with by rhe Lord Strathallaud, ſince ſhe had Died 
before the Act reſcinding the Fcrſeirure, and therefore neither could the Purſuers Claim in her 
Right. | 5 

= EP for the Purſuers, The Forfeiture being reſcinded ex Juſtitia, the Right of everyPerſori 
revives, as if no ſuch Forfeiture had been, as is the common Nature of all ſuch Reftiturions ; 

Viet. ad Tit. F. de ſent. paſs, et reſtit. ſo that the Caſe is to be conſidered in the ſame manner, 
as if Kerſtand the Husband had not been forfeited, but that the Lord Strathalland had in the 
forfeiting Perſcn's abſence or his Relict's without any due Title, intrometted with the Sub- 
jects belonging to the Husband, or what fell under the Wife's Right of Terce ; in which 
Caſe there cou'd be no Queſtion, the Wife wou'd have had a proper Action in her ons 
| « 


'? 


no difference that ſhe dyed before the Reſtitution, ſhe and her Heirs being eadem perſona in 


v mm) 


had not diſcharned. | 


in this Caſe ro Major Daniel, whoſe Succeſſion the Purſuers had renounced by the Diſcharge 


Son, but was a proper Subject belonging to the Widow, in the Hands of the Lord Strathalland, 


. ol g * 8 63 1 | 
e for a ſhare of what was due to the Husband, or for what was due to her Self; and 
therefore muſt alſo her Repreſentatives be intitled to the ſame after her Death, and it makes 


Law, and the Reftitution reſpecting the Right and not the Perſon, and draws back in it's 
Conſequence to the very Time of the Forfeiture. 5 

Alledged 2do. by the Act reſciſſory 1690, The Repetition of bygones is only provided to 
the Heirs of forſeited Perſons, and conſequently, neither the Reli& nor younger Children 
had Right, but fuch Bygones fell to the Perſon who ſucceeded as Heir i Imobilibus; and ſo 


above narrated. = 

Anſwered for the Purſuers, The Act of Parliament makes no ſuch difference; but on the 
contrary it's provided, That the Children of the Perſons forfeited ſhall be habil to Enjoy and Claim 
all Rights pertaining, or that may righteouſly pertain to them without Diftinftion betwixt the Heir 
and younger Children, and tho' the Word Heirs in ſome other part of the Act be uſed, 
that is to be interpreted not reſtriftedly to the limited Senſe of an Heir as contra-diſtin& to 
neareſt of Kin, but in general, of every Succeſſor called by Law, for younger Children are alſo 
Heirs in Moveables ; and as this is ſuitable to Equity, ſo the Intention of the Law being 
to reſcind Forteitures ſo fully, as if they never had been; in conſequence as is above obſery- 
ed, every Perſon's Right revived, ſo that it is without ground to pretend that Major Daniel 
the Son and Heir had Right to the bygone Rents excluſive of the Relic and younger Chil 
dren, even during the Fathers Life, and yet leſs that the Law defigned to give him what 
was the proper Right of the Relict by her Terce after Diſſolution of the Marriage. 

It is indeed true in the Act, there is no Proviſion of an Action of Repetition to Widows 
that were excluded by ſuch Forfeitures. But imo. The Defenders cannot object this, fince 
they have upon the Reli&'s Title tranlacted, however competent this Alledgance might have 
been to Strathalland. 240. There needed no ſpecial Proviſion of a Repetition to Widows, be- 
cauſe the Forfeiture being reſcinded ex Juſtitia, Cauſa cogmita, the Right of every Perſon revived, 
as it no ſuch Forfeiture had been, and Repetition was competent to every Perſon leſed by 
the Forfaltur, and that therefore it was peedleſs to make any ſuch Proviſion, but that the Law 
had a ſpecial Eye to the Security of Widows, and did not intend they ſhoud be excluded; 
mult appear from this, That there is a ſpecial Clauſe, reſtoring Wives and Relicts of forfeited 
Perſons againſt Tranſactions made with Donators, and others for their Uiferent, and reponing 
them to their E they refunding to the Donaters after Compt and Reckoning, what 
was given to them for their Jointures? Whence ariſes a plain Argument a Majori? Thar if 
they had Right to repeat by the Law, cven contrary to a Tranſaction, much more were they 
deſigned to be fully reſtored, where they were not excluded by any Tranſaction. 

Alledged ztio, for the Defenders, That ſuppoſing the Reli& might have had a Claim, yet this 
falls under the Diſcharge granted by the Purſuers, wherein they expreſly renounce the Succeſſi- 
on competent to them, as Executors to Robert the Father and the Major the Brother, under 
which this Claim as Executors to the Mother muſt fall, ſince they cou d no otherways attain 
to it, but as Creditors to Robert the Father or the Major. | | 

It is auſwered, As the Diſcharge with Reſpect to this particular was without any onerous 
Cauſe, it ought to be ſtrictly Interpret; but tho' it were in the moſt Extenſive Manner, it 
cou d not reach this Subject, for they do not claim as Executors to the Father or Brother, but 
as Executors to the Mother. 

And indeed in fo far as concerns the Rents effieiring to the Wifes Terce, it may ſeem to be 
unqueſtionable, for what fell under the Terce, neither was in bouis ot the Father nor of the 


and to whichno other Title could be made, But by being confirmed Executors to her, and according= 
ly by the Defenders the Title was ſo made up, and on that Title having intrometted, they mull 
compt to the Purſuers. : 
And as to the other part of the Claim, the third befalling to the Relict af the bygone Rents 
during the Husbands- Life; neither is that a Claim as Executor to the Father, it being known, 
that the Wite Succeeds not as Executor to the Husband, but Diviſione gets her Share: It may 
perchance bs called a Claim upon the Executor, but then by the Diſcharge the Purſuers have 
not paſt trom any Claims that they had upon the Executry, but only their Claims {as Executors, 
that is their Right of Succeſſion to the Father or Brother, which never can include the Right 
competent to them as Executors to their Mottfdr, and had it been iatended to, exclude ſuch 
Claim, t had queltionleſs been expreſt, ſince at the Time the Defender ſtood confirmed Ex- 
ecutor tv the Meer as well as to the Father and Brother, and diſcharging the Succeſſion to 
the laſt two ard not tathe Mother, plainly ſhews the Intention to retain that Claim, that they 


If there wer: 2ay Dubiety in the Point, as it is hoped there will be none, there's a great deal 
of Equity cn the Purſuers fide, for interpreting every Claule ſtrictly and in their Favours, ſines 
as is obſ{-rv4 the Diſcharge was granted without any onerons Cauſe ; and that Mrs. Liunen was 
unduely excluded trom the Succeſſion ro ber Fathers Eſtate, and her Younger Siſter preferred 
without any juſt Reaſon, OS | 
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. JA. BOSUELL 
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#7 Reſpect whereef, &c. 


